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Court of Appeals ol the District of Colombia. 


No. 2799. 

P. H. Sheehy Co., &c., Appellant, 

YS. 

Eastern Importing & Manufacturing Co., &c. 


a Supreme Court of the District of Columbia. 

Law. No. 57446. 

Eastern Importing & Manufacturing Company, a Corporation, 

Plaintiff, 

YS. 

P. H. Sheehy Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of # 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed November 24,1914. 

In the Supreme Court of the District of Columbia. 

Law. No. 57446. 

• 

Eastern Importing & Manufacturing Company, a Corporation, 

Plaintiff, 

vs. 

P. H. Sheehy Company', a Corporation, Defendant. 

The plaintiff, Eastern Importing & Manufacturing Company, a 
corporation, sues the defendant, P. H. Sheehy Company, a corpora¬ 
tion, for money payable by the defendant to the plaintiff; for goods 
sold and delivered by the plaintiff to the defendant at its request; for 
work done and materials provided by the plaintiff for the defendant 
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at its request; for money loaned by the plaintiff to the defendant; for 
money paid by the plaintiff for the defendant at its request; and for 
money found to be due from the defendant to the plaintiff on ac¬ 
counts stated between them. And the plaintiff claims the sum of 
Eight hundred forty (840) Dollars, with interest thereon at the rate 
of 6% per annum from August 7, 1913, according to the Particulars 
of Demand hereto attached and made a part hereof, besides the costs 
of this suit. 

HENRY P. BLAIR, 
ARTHUR HELLEN, 
Attorneys for Plaintiff. 


Affidavit. 

City of Boston, 

State of Massachusetts, ss: 

I, William R. Marshall, being first duly sworn, do on oath 
2 depose and say that I am Treasurer of the Eastern Import¬ 
ing & Manufacturing Company, a corporation organized 
under the laws of the State of Maine, which is the plaintiff named in 
the declaration to which this affidavit is attached, and that I have per¬ 
sonal knowledge of the facts herein stated; that the said Eastern Im¬ 
porting & Manufacturing Company has a just cause of action against 
the P. H. Sheehy Company, a corporation, which is the defendant 
named in the said declaration; that said cause of action is for goods 
sold and delivered hy said Eastern Importing & Manufacturing Com¬ 
pany to the said P. II. Sheehy Company at its special instance and 
request, in accordance with the annexed statement of account, which 
is hereby referred to and made a part of this affidavit ; that the price 
therein charged is the reasonable and usual market price and that 
which was agreed to be paid hy the said P. H. Sheehy Company; 
that the said P. H. Sheehy Company has wholly failed to pay said 
indebtedness, or any part thereof, although repeatedly requested 
so to do. 

Wherefore, by reason of the premises, there is now justly due and 
owing to the said plaintiff, the Eastern Importing & Manufacturing 
Company, from the said defendant, the P. H. Sheehy Company, ex¬ 
clusive of all set offs and just grounds of defense, the sum of Eight 
hundred forty (840.00) Dollars, with interest thereon from August 
7, 1913, according to the Particulars of Demand hereto annexed, 
which, with the said declaration, are each referred to and made a 
part of this affidavit. 

WM. R. MARSHALL. 

Subscribed and sworn to before me this 16th day of November, 
A. D. 1914. 

[seal.] CALVIN S. TILDEN, 

Notary Public. 
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3 Particulars of Demand. 

Eastern Importing and M’f’g Co. 

Boston, July 7, 1913. 

Sold to P. H. Sheehy Co., Washington, D. C. 

400 c/s Keyless % Oil Sardines @ $2.10. $840.00 

In car shipped to J. C. & J. L. Ergood. 

Interest on same from August 7, 1913, at 6% per annum. 

Amended Pleas. 

Filed January 29, 1915. 

******* 

I. Now comes the defendant in the above entitled cause and for 
plea to the declaration filed by the plaintiff herein says it did not 
promise in manner and form as alleged in said declaration. 

n. For a further plea to the declaration filed by the plaintiff 
herein the defendant says that it is not indebted to the plaintiff in 
the sum of Eight Hundred Forty Dollars ($840.) or in any other 
sum whatever; but that the plaintiff at the commencement of this 
suit was, and still is, indebted to the defendant in the sum of Nine 
Hundred Seventeen Dollars and fifty cents ($917.50), for that on or 
about the 30th day of June, A. D., 1911, the defendant ordered 
from the plaintiff three hundred (300) cases of sardines which were 
represented by the plaintiff to the defendant to be in good merchant¬ 
able condition and to be similar in all respects to the samples ex¬ 
hibited to the defendant by the plaintiff at the time the said sardines 
were ordered by the defendant, and which said samples were of good 
quality, kind and conditionthat notwithstanding the de- 

4 . fendant had ordered only three hundred (300) cases of sar¬ 

dines the plaintiff erroneously shipped to the defendant six 
hundred seventy-five (675) cases of sardines which the defendant 
refused to accept and the same were placed on storage by the plaintiff 
with the Terminal Storage Company of this city for the account of 
the plaintiff and the plaintiff paid the storage charges on said sar¬ 
dines; that as the result of negotiations between the plaintiff and de¬ 
fendant, the defendant agreed to purchase the six hundred seventy- 
five (675) cases of sardines which were thereafter on or about the 
first day of August, 1911, delivered to the defendant and for which 
the defendant thereafter paid the plaintiff the sum of Fifteen Hun¬ 
dred Ten Dollars and thirty-one cents ($1,510.31); that after the 
receipt of said sardines the defendant attempted to sell the same in 
the usual course of its business as wholesale grocers, but was unable 
to obtain the market price for said sardines because they were found 
to be inferior in quality, unsalable as first class goods, and not similar 
in kind and quality with the samples exhibited to the defendant; 
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upon the discovery of the defective condition of said sardines, which 
discovery was not made and could not reasonably have been made, 
until on or about the 26th day of March, 1912; the defendant 
promptly notified the plaintiff of that fact and demanded that the 
plaintiff take back the said sardines and refund the amount paid on 
account thereof or ship to the defendant other sardines of good 
quality in lieu of those originally shipped to it; that the plaintiff 
refused to refund the amount paid by the defendant upon the return 
of the sardines to the plaintiff and likewise declined to ship to the 
defendant other sardines of good quality in lieu of those on 

5 hand; that by reason of the defective, bad and unsalable qual¬ 
ity and character of the sardines so shipped to the defendant 

it was required and compelled to sell the same at prices far below the 
market price and in consequence thereof suffered and sustained a loss 
of Nine Hundred Seventeen Dollars and fifty cents ($917.50) as 
will appear by reference to the particulars of indebtedness hereto an¬ 
nexed; and the defendant is willing that the same may be set off 
against the plaintiff’s demand, and judgment be rendered in favor 
of the defendant for the amount to which it is entitled over and above 
the plaintiff’s demand. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 

Affidavit of Defense. 

I, John J. Sheehy, being first duly sworn according to law, depose 
and say that I am the president of the P. H. Sheehy Company, a 
corporation, named as defendant in the above entitled cause, in which 
the Eastern Importing and Manufacturing Company, a corporation, 
is the plaintiff ; that I have personal knowledge of the facts set out 
herein and am authorized by the defendant corporation to make this 
affidavit in its behalf; that the defendant has a just defense to the 
whole of the plaintiff’s claim as set out in the declaration and par¬ 
ticulars of demand, which said defense is based upon the following 
facts: that On or about the 30th day of June, 1911, the defendant 
ordered from the plaintiff three hundred (300) cases of sardines 
which were represented by the plaintiff to the defendant to be in good 
merchantable condition and to be similar in all respects to the sam¬ 
ples exhibited to the defendant by the palintiff at the time 

6 the said sardines were ordered by the defendant, and 
w’hieh said samples w T ere of good kind, quality and 

condition; that notwithstanding the defendant had ordered 
only three hundred (300) cases of sardines the plaintiff er¬ 
roneously shipped to the defendant six hundred seventy-five 
(675) cases of sardines, which the defendant' refused to 
accept and the same were placed on storage by the plaintiff with the 
Terminal Storage Company of this city for the account of the plain¬ 
tiff and the plaintiff paid the storage charges on said sardines; as the 
result of negotiations between the plaintiff and defendant, the defend¬ 
ant agreed to purchase the six hundred seventy-five (675) cases 
which were thereafter, on or about the first day of August, 1911, 
delivered to the defendant and for which the defendant thereafter 
paid the plaintiff the sum of Fifteen Hundred Ten Dollars and 
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thirty-one cents ($1,510.31); some time after the receipt of said 
sardines by the defendant and after some of them had been sold to 
retail grocers, who in turn sold said sardines to the consumers who 
opened the cans, it was discovered that said sardines were not of the 
kind and quality ordered by the defendant and were not similar in 
kind and quality to the samples exhibited by the plaintiff to the de¬ 
fendant ; that the discovery of the defective condition of said sardines 
was made on or about the 26th day of March, 1912, and the defend¬ 
ant thereupon notified the plaintiff of the fact that said sardines were 
not in a salable condition and were not as represented to it by the 
plaintiff’s agent, and demanded that the plaintiff either accept the 
return of said sardines and refund the amount paid by the defendant 
to the plaintiff, or ship to the defendant other good salable sardines 
in lieu and instead of the defective and unsalable sardines 
7 then in the possession of the defendant; but the plaintiff re¬ 
fused and declined to either refund the amount paid by the 
defendant and accept the return of the sardines, or to ship other good 
salable sardines in lieu of those in the possession of the defendant; 
so that in consequence of the plaintiff’s refusal to comply with the 
request of the defendant, the defendant was required and compelled 
to sell the said sardines at the best possible price it could obtain for 
the same; that the total loss sustained by the defendant, because of 
the defective condition of said sardines and its inability to sell the 
same at the market price as aforesaid, was Nine Hundred Seventeen 
Dollars and fifty cents ($917.50), as will more fully appear by refer¬ 
ence to the pleas and particulars of indebtedness hereto attached and 
made a part of this affidavit. 

JOHN J. SHEEHY. 

Subscribed and sworn to before me this 29th day of January, 
A. D., 1915. 

[seal.] THOS. H. UNSWORTH, 

Notary Public, 1). C. 

Particulars of Demand Accompanying Defendant's Pleas. 


Filed January 6, 1915. 

******* 

To loss sustained on sardines purchased from the plaintiff : 

To 100 cases of sardines sold to Hatcher Boaze & Company. $175.00 

“ 100 cases of sardines sold to A. Kline. 185.00 

“ 25 cases of sardines sold to M. Lazarus & Sons. 25.00 

“ 40 cases of sardines sold to Carr, Owens & Company... 40.00 

8 

To 50 cases of sardines sold to Baker & Company. $50.00 

“ 25 cases of sardines sold H. Lipsitz & Sons.. 25.00 

“ 5 cases of sardines sold to A. Blum. 17.50 

“ 320 cases of sardines sold to various persons, in small 
quantities, and at various times, at a loss which 
the defendant estimates to be and expects to 
prove at the trial of this cause, of $1.25 per case.. 400.00 

u Total loss..* $917.50 
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Motion for Judgment. 

Filed January 13, 1915. 

******* 

Now comes the plaintiff, by its attorneys, Henry P. Blair and 
Arthur Hellen, and moves the Court for judgment under Rule 73, 
notwithstanding the affidavit of defense filed herein, and as grounds 
for such motion states that the cause of action therein interposed as 
a set off did not accrue within three years of the filing of said defense. 

HENRY'P. BLAIR, 
ARTHUR HELLEN, 
Attorneys for Plaintiff. 

Messrs. Leckie, Cox & Kratz, Attorneys for Defendant. 

Gentlemen: Please take notice that we will calendar the above 
motion for hearing on Saturday, January 16th, 1915. 

HENRY P. BLAIR, 
ARTHUR HELLEN, 
Attorneys for Plaintiff. 

9 Service acknowledged the 13th dav of January,. 1915. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Monday, February 8th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion of plaintiff filed herein by its 
attorneys of record, for judgment under Rule 73, notwithstanding 
the affidavit of defense filed herein, it is ordered that said motion be, 
and the same is hereby granted. Wherefore, it is considered that 
the plaintiff herein recover of the defendant the sum of Eight Hun¬ 
dred and Forty Dollars ($840.00) with interest thereon from August 
7th 1913, together with costs of suit to be taxed by the clerk and 
have execution thereof. 

To the action of the Court in granting said motion, defendant 
prays an exception which is hereby noted. 

Thereupon, the defendant by its attorneys, in open court, notes an 
appeal to the Court of Appeals, whereupon, the penalty of a bond to 
operate as a supersedeas, is hereby fixed in the sum of Twelve Hun¬ 
dred Dollars. 


. Memorandum. 

February 18, 1915.—Supersedeas bond approved and filed. 
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^ Assignment of Error. 

Filed February 24, 1915. 

* * * * * * * 

Now comes the defendant, The P. H. Sheehy Company, appellant, 

• Dd , a g! gns ., for r f vlew on appeal error committed by the trial court 
in holding that the substituted affidavit of defense filed herein is in¬ 
sufficient, because said affidavit showed on its face that the defend¬ 
ant s claim was barred by the Statute of Limitations. 

LECKIE, COX & KRATZ, 
Attorneys for the Defendant .. 


Designation of Record. 


Filed February 24, 1915. 


******* 


1 he Clerk in preparing the transcript of record for thp Pnnrf n.t 
Appeals will include the following: 1 6 ° 0Urt of 

1. The declaration. 

2. Affidavit of merit. 

3. Bill of Particulars. 

4. The amended pleas. 

5. The substituted affidavit of defense. * 

7 Mnti pai J lcu ! a *? of demand accompanying defendant’s pleas 

7. Motion for judgment under 73rd Rule P 

8. The judgment. 

9. Assignment of error, and this designation 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 


February, f lilt™ designatlon of recor d received this 23rd day of 

ARTHUR HELLEN, 
Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia,’ss: 


- * 

I, John R. Young, Clerk of the Supreme Court of the District of 

gftjb her « b y certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct. t.™ ncnrinf r\f __ i 


in wu7 i—• * v i J ingoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record 

according to ffirections of counsel herein filed, copy of which is made 
part of this transcnpt, in cause No. 57446 at Law, wherein Eastern 
Importing & Manufactunng Company, a corporation, is Plaintiff and 
P. H. Sheehy Company, a corporation, is Defendant as the same re- 
mains upon the files and records in said Court 





8 P. H. SHEEHY CO., ETC., VS. EASTERN IMPORTING & MFG. CO., ETC. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2799. P. H. Sheehy Co., &c., appellant, vs. Eastern Importing & 
Manufacturing Co., &c. Court of Appeals, District of Columbia. 
Filed Mar. 18, 1915. Henry W. Hodges, clerk. 
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IN THE 


CUnurt of Appeals, Sistrirt of Columbia 

April Term, 1915. 

No. 2799. 

P. H. Sheehy Company, a Corporation, Appellant , 

vs. 

Eastern Importing & Manufacturing Company, 

a Corporation. 

BRIEF FOR APPELLANT. 

I 

Statement of Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in favor of the appellee, here¬ 
inafter called the plaintiff, against the appellant, hereinafter 
called the defendant, in an action of assumpsit brought to 
recover the sum of $840.00. The plaintiff filed with its 
declaration an affidavit under Rule 73 of the Court below. 
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The defendant pleaded the general issue and a special plea 
of set-off, supported by an affidavit of defense. The plain¬ 
tiff moved for judgment for want of a sufficient affidavit of 
defense, alleging that said affidavit showed on its face that 
the set-off therein referred to was barred by the statute of 
limitations. The Court granted the motion and entered 
judgment in favor of the plaintiff, to which action of the 
Court the defendant excepted, and upon said exception 
bases its assignment of error. 

Assignment of Error. 

The Court erred in holding that the affidavit of defense 
was insufficient. 

Argument. 

The affidavit of defense states in substance that the de¬ 
fendant, a wholesale grocery concern in this District, on 
or about June 30, 1911, ordered from the plaintiff three 
hundred cases of sardines, packed in sealed cans which 
were warranted to be in good merchantable condition, and 
of like good quality with samples exhibited, to the defen¬ 
dant at the time the order was obtained. Instead of ship¬ 
ping the defendant the number of cases ordered, the plain¬ 
tiff attempted to deliver six hundred seventy-five cases, 
which the defendant refused to accept. The sardines were 
then stored by the plaintiff until about August 1, 1911, when 
an agreement was reached under which the defendant re¬ 
ceived, accepted and paid for the six hundred seventy-five 
cases, the purchase price being $1,510.31 (R., pp. 3, 4, 5). 

The defendant afterwards sold some of these sardines in 
the usual course of business to retail grocers, who, in turn, 
sold to consumers. After the cans were opened by the con- 
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sumers, it was found that the sardines were defective, un¬ 
merchantable and not equal in quality to the samples by 
which they were sold. 

Because the sardines were not of the quality warranted, 
the defendant was compelled to dispose of them at a loss 
of $917.50. Discovery of the condition of the sardines 
was made on or about March 26, 1912, and claim for the 
breach of warranty against the vendor was made immedi¬ 
ately. The amended plea and affidavit of defense were 
filed on January 29, 1915. 

The plaintiff contended that the breach of warranty al¬ 
leged in the defendant’s plea and affidavit occurred more 
than three years before the plea of set-off was filed and that 
the defendant’s cause of action was therefore barred by the 
statute of limitations. It was known to the plaintiff that the 
defendant had purchased these sardines for the purpose of 
reselling them; that it was impossible to discover the breach 
of warranty by an inspection of the goods; and that any 
defects therein could not reasonably be detected until they 
reached the consumer. 

In most cases of the sale of personal property defects in 
the article sold are apparent, or discoverable by the exer¬ 
cise of ordinary care, when the articles are delivered. Ac¬ 
cordingly, the general rule is that the breach of warranty 
occurs at the date of the delivery of the article, and that the 
statute of limitations begins to run from that date. 

Shearer v. Park Nursery Co., 103 Col., 415. 

It seems clear, however, that on principle this general 
rule can not be of universal application. The defects in cer¬ 
tain kinds of personal property can not, from the very na¬ 
ture of the property, be discovered at the date of delivery 
but can only be discovered when the property is put to use. 
For example, in the case of a sale of fruit trees warranted 
to be of a certain variety, it is obvious that the vendee 









could not discover the breach of the warranty until the 
trees bore fruit. It seems almost idle to say that a cause 
of action can accrue to the vendee at the time of the deliv¬ 
ery of the fruit trees. A cause of action is a substantial, 
practical thing. Since the facts constituting a cause of 
action must be alleged and proved, the cause does not exist, 
for all practical purposes, until the facts constituting the 
cause are known or can be discovered. An action can not 
accrue until it is practically possible for the action to be 
brought. How can a vendee allege or prove the breach of 
warranty before it is possible for him to know of such 
breach?" To declare as an invariable rule that the statute 
of limitations begins to run against a suit for breach of 
warranty from the date of the delivery of the article would 
in many cases not only hinder justice but would encourage 

and protect the perpetration of fraud. 

The best considered modern authorities have according¬ 
ly come to recognize that where an article is sold in which 
there is a latent defect the statute will not begin to run 
until the time when the defect is discovered or in the exer¬ 
cise of ordinary care ought to have been discovered. 

In Shearer v. Park Nursery Company, 103 Cal., 415, 418, 
the question as to the time to which such a warranty re¬ 
ferred, was considered, and the Court, in its opinion, said. 

“To what time, in the sense of this section, does a 
warranty of the quality of personal property refer? 
Does it refer to the time of completion of the sale by 
delivery of the property, or to the time of the breach 
of the warranty, or to the time when the breach is dis¬ 
covered, or with ordinary care and attention might be 
discovered by the purchaser? When the quality of the 
property is apparent or zeith ordinary care may be ascer¬ 
tained at the time of delivers, all three of those condi¬ 
tions coexist at that time as they did in the case of 
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Hughes v. Bray, 60 Cal., 284, in which it was held that 
a warranty of barley referred to the time of delivery. 
* * * But the Court did not say, and surely did not 
intend to be understood as meaning, that all warran¬ 
ties of the class specified in Section 3313 of the Civil 
Code refer to the time of delivery of the property, 
since such a construction would not only be contrary 
to the common law as administered in the United 
States and England, but would effect rank injustice 
in a large class of cases, of which the case at bar is an 
example. * * * It is enough to say that if cases 

ever occur in which the purchaser suffers damage after 
the breach and before the time when he discovers, or 
with ordinary care and attention might discover, the 
defect in the property warranted, the warranty does 
not in such cases refer to the time of the breach but to 
the time when the defect was or might have been dis¬ 
covered 

If the contention of the plaintiff be correct, then, the de¬ 
fendant could have sued the plaintiff at any moment after 
the sardines were actually delivered to it, and yet the un¬ 
reasonableness of the position that the defendant could 
maintain such a suit before the discovery of any defect in 
the property, would seem apparent. 

In the case of Felt v. Reynolds Rotary Fruit Evaporating 
Company, 52 Mich., 602, in which the opinion was written 
by Cooley, C. J., the action was for breach of warranty of 
an evaporating machine. One of the defenses pleaded was 
that the cause of action was barred by the statute of limita¬ 
tions. The machine was delivered and set up on October 
10, 1876. It was paid for October 14, 1876, and tendered 
back December 15, 1876. The suit was brought Octoiber 
/8, 1882. The statute required action to be brought within 
six years from the date it accrued. The Court said: 








“The question then is, when did the cause of action 
accrue? If the purchasers might have brought suit 
upon the warranty October 14, 1876, this suit is not in 
time. We do not think an action had accrued at that 
time. The contract contemplated that the machine 
should be tested both as to its capacity and the quality 
of fruit turned out by it; and this test, the evidence 
shows, was being made for a considerable time after 
the 14th of October. If suit had been brought at any 
time during that month, it would apparently have been 
a defense to it that there had not as yet been a reason¬ 
able time for testing the results of its workings.” 

Since the defendant could not discover the defect in the 
property at the time of delivery without opening the cans, 
which would destroy the sardines for the purpose for which 
they were purchased, can it be doubted that the parties in¬ 
tended the warranty should refer to the time of the dis¬ 
covery of the defect rather than to the date of the deliv¬ 
ery of the property ? 

A similar question arose in the case of In gals v. Angell, 
76 Wash., 693. In that case the plaintiff bought certain 
peach trees from the defendant, a nurseryman, who war¬ 
ranted them to be Carmen peach trees. The plaintiff sold 
the trees to one Fletcher, warranting them as Carmen peach 
trees. Fletcher planted the trees and it developed they 
were not Carmen trees. He sued the plaintiff and 1 recov- 
red for the breach of warranty. The plaintiff then began 
suit against the defendant. The statute of limitations was 
pleaded as a defense. The trial Court entered judgment 
for the defendant. It was held on appeal that the statute 
of limitations did not begin to run against the plaintiff until 
he had discovered the breach of warranty or until a reason¬ 
able time had elapsed within which such discovery, by rea¬ 
sonable diligence, might have been made. The opinion is 
concluded in the following language: 







; 


“It must be admitted that this view is not in har¬ 
mony with the case of Allen v. Todd, 6 Lans. (N. Y.), 
222, and the conclusion reached by a majority of the 
Court in Bartley v. Faulkner, 3 B. & Aid., 288. We 
think, however, that in so far as these cases are out 
of harmony with the views herein expressed, they are 
unsound, and we decline to adopt them.” 

In Krasilnikotf v. Dundon, 8 Cal. App., 406, the action 
was for breach of warranty of the efficiency of two boilers 
manufactured by the defendant for the plaintiff. The boil¬ 
ers were constructed at San Francisco under a contract re¬ 
quiring them to be delivered at the wharf in San Francisco, 
but it was understood by the defendant that the boilers were 
to be sent to and used in Siberia. One of the questions in¬ 
volved in the case was as to the time when the breach of 
warranty occurred. The boilers were tested in San Fran¬ 
cisco as provided in the contract, and no defects were then 
discovered. They were then taken down and prepared for 
shipment. When put into actual use in Siberia they were 
found to be defective. The Court, in its opinion, said: 

“After the boilers had been taken down and prepared 
for shipment as required by the tennis of the contract, 
the only reasonable opportunity of ascertaining 
whether or not the boilers came up to the warranty 
would be in Siberia. This brings this case within the 
doctrine of Shearer v. Park Nursery Company, 103 
Cal., 415, where it is said that the time to which the 
warranty refers is the time when the breach thereof is, 
or with due diligence might be, discovered by the pur¬ 
chaser. 

Under the facts of this case we can not say, as a 
matter of law, that plaintiff was wanting in diligence 
in not discovering the breach of warranty until after 
the boilers were attempted to be used in Siberia.” 
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See also: Waldteufel v. Pacific Vineyard Company, 106 
Cal. App., 624, 628; Germain Fruit Company v. Armsby 
Company, 153 Cal., 585-590, 30 Am. & Eng. Encyc. of 
Law, 207. 

The case of Beach v. Branch, 57 Ga., 362, 366, is quite 
similar to the case at bar. In that case, certain cotton was 
sold by the defendant in Savannah, Georgia, to the plain¬ 
tiff in Liverpool, England. The plaintiff resold the cotton 
to brokers in Liverpool, and it was subsequently discovered 
that certain of the bales were false packed. The de¬ 
fective cotton was returned to the plaintiff, who refunded 
to the purchasers their money. Suit was brought against 
the defendant for the damage sustained because of the 
breach of warranty, to which action the plaintiff pleaded 
the statute of limitations. On appeal, it was held: 

“If the relation of vendor and vendee existed be¬ 
tween the parties as to the sale of the cotton, then there 
was an implied warranty on the part of the defendant 
that the cotton was a merchantable article, and that they 
knew of no latent defects in it at the time of the sale, 
undisclosed, and an action for a breach of that implied 
warranty on the part of the defendants, could have 
been brought by the plaintiffs against them within four 
years from the time it was discovered it was false 
packed, or the plaintiffs' right of action would have 
been barred." 

The case at bar obviously does not belong to the class iu 
which, at the time of the sale, the defect, which constitutes 
the breach of warranty, is either apparent or ascertainable 
by the exercise of reasonable care on the part of the pur¬ 
chaser. On the contrary, the case belongs to the class in 
which the defect is latent and from the nature of the article 
itself can not be discovered until the article is put to the 
use for which it is intended. 
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It is true that in many of the earlier cases this distinction 
was not recognized and it was assumed that the general 
rule above stated was invariable and applied to cases of all 
kinds. For instance, in the case of Allen v. Todd, 6 Lans. 
(N. Y.), 222, a nurseryman warranted that apple trees 
were of the kind known as “Twenty Ounce Apples” and it 
did not develop until the trees bore fruit that they were not 
of that variety. It was held that the warranty referred to 
the date of sale rather than to the time of the discovery of 
the defect. The Court said, however, that if the warranty 
had been that the trees would bear Twenty Ounce Apples, 
the decision would have 'been otherwise. 

So in the old English case of Bartley v. Faulkner, 3 B. 
& Aid., 288, it was held that on a sale of fall wheat war¬ 
ranted to be spring wheat, the cause of action for a breach 
of that warranty accrued at the time of the sale and not at 
the time of the discovery of the breach, notwithstanding that 
it was utterly impossible for the vendee to have discovered 
the breach until the wheat had matured. 

The case of Wilcox v. Plummer, 4 Peters, 172, relied 
upon by the plaintiff in the Court below, is clearly dis¬ 
tinguishable from the case at bar. 

The case did not involve a warranty of personal prop¬ 
erty but was predicated upon the negligence of the defen¬ 
dant, who was an attorney. The defendant received from 
the plaintiffs for collection a note drawn by one Banks and 
bearing the endorsement of two other persons. The de¬ 
fendant instituted suit against the maker and obtained 
judgment, but the maker proved insolvent. He then caused 
a writ to be issued against one of the endorsers, but com¬ 
mitted a fatal misnomer of the plaintiffs. After various 
delays, the suit against the endorser was brought to 
trial and the plaintiffs were nonsuited. The plaintiffs then 
sued the defendant, alleging that he neglected to institute 






any suit against the endorser until after the statute of lim¬ 
itations had barred the action, and that he instituted and 
carried on the suit against the endorser negligently and un- 
skillfully; and before the same was terminated, the remedy 
against him was barred. The point decided will appear 
from the following excerpt from the opinion: 

“That on the first count in the declaration the cause 
of action arose at the time when the attorney ought to 
hare sued the endorser, which was within a reasonable 
time after tlte note was received for collection, or at 
all events after the failure to collect the money from 
the maker. And that on the second count his cause of 
action arose at the time of committing the blunder in 
issuing the writ in the names of wrong plaintiffs.” 

Clearly this case is not in point on the question in issue. 

Since the question involved in this appeal is one which 
has not been decided in this jurisdiction, this Court is not 
bound by any precedent and may adopt such a construction 
as to it seems just and proper. 

It is believed that the construction contended for by the 
appellant is in furtherance of justice, will tend to prevent 
fraud in the sale of personal property of this character, and 
should, therefore, be adopted as the rule in such cases. 

In view of the tendency of modern decisions to recognize 
the distinction heretofore indicated, and the hardship that 
an adherence to the general rule in cases like the present 
would work, it is respectfully submitted that the judgment 
should be reversed. 

A. E. L. Leckie, 

Joseph W. Cox, 

John A. Kratz, 

Joseph T. Sherier, 
Attorneys for Appellant. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

April Term, 1915. 


No. 2799. 


P. H. SHEEHY COMPANY, A CORPORATION, 

APPELLANT, 

VS. 

EASTERN IMPORTING & MANUFACTURING 
COMPANY, A CORPORATION, APPELLEE. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

The appellee in this court was the plaintiff below, 
and, November 24,1914, sued the defendant, the appel¬ 
lant, to recover the purchase price of goods sold and 
delivered on July 7, 1913, amounting to $840.00. Ac¬ 
companying the declaration was an affidavit sustaining 
the cause of action (R., p. 2). 

The defendant pleaded the general issue and also a 
special plea of set-off supported by affidavit of defense 
which stated in substance that the plaintiff in an earlier 
transaction sold to and the defendant received, ac¬ 
cepted and paid for, 675 cases of sardines on or about 
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August 1,1911 (R., p. 4); that they were warranted to 
be as per sample exhibited to the defendant (R., p. 4); 
that on or about March 26,1912, it was discovered that 
the sardines were defective, unmarketable and not sim¬ 
ilar to sample, and defendant was obliged to dispose of 
them at a loss of $917.50 (R., p. 5). This loss was 
sought to be set-off by defendant against plaintiff *s de¬ 
mand. The amended pleas and affidavit were filed Jan¬ 
uary 29,1915 (R., p. 3). 

The plaintiff moved for judgment under the 73d Rule 
for want of a sufficient affidavit of defense on the 
ground that the set-off therein interposed was on its 
face barred by the Statute of Limitations, which mo¬ 
tion was duly granted by the court (R., p. 6). 

POINT. 

The Statute of Limitations commenced to run on 
August 1, 1911, the date of delivery and acceptance of 
the alleged defective goods, more than three years 
prior to the institution of this suit and the filing of the 
pleas. 

ARGUMENT. 

The only question in the case to be determined by 
this court is when the Statute of Limitations began to 
run against any action the defendant might have for 
breach of warranty of the goods sold on August 1, 
1911. 

The affidavit of the appellant (defendant below) 
shows on its face that the goods were received, ac¬ 
cepted and paid for by the defendant about August 1, 
1911 (R., p. 4); it further states that the alleged de¬ 
fects were not discovered until about March 26, 1912 
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(R., p. 5). The amended pleas and affidavit of de¬ 
fense were filed January 29,1915 (R., p. 3). 

Counsel for the appellant in their brief concede the 
general rule to be that a breach of warranty occurs at 
the date of the delivery of the goods; that the cause 
of action accrues at that time, and that the Statute of 
Limitations begins to run at that date. They seek to 
show that an exception to the general doctrine applies 
in this case, because the sardines were sold in boxes 
and, therefore, the statute should not be held to run 
until the boxes had been opened and the defects had 
actually been discovered. 

The very proposition here involved has been raised 
and passed upon in innumerable cases, and in prac¬ 
tically every instance the courts have held the general 
rule applicable and stated the law to be that in the 
absence of fraudulent concealment by the vendor the 
Statute begins to run on the date the defective goods 
are sold and not when the defect is discovered or the 
damage results. No allegations of fraud or conceal¬ 
ment are here involved. 

The general rule is stated as follows in 25 Cvc., pages 
1091-2: 


li Where unsound personal property is sold with 
a warranty of soundness the warranty is broken as 
soon as made and the statute begins to run from 
the date of the sale, not from the time when the 
buyer sustains consequential damages. Likewise 
where goods are warranted to be of a certain kind 
or quality, but are not of that kind or quality, the 
warranty is broken when made and the statutory 
period is computed from the date of the sale, not 
at the time when special or consequential damage 
results, or from the date when the breach is dis¬ 
covered; and this, although meanwhile the buyer 
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is wholly unable to ascertain whether the goods 
comply with the warranty.’’ 

Battley vs. Faulkner, 3 Barnewell & Anderson 
(Eng.), 288, was a suit for breach of a contract to de¬ 
liver a certain quality of wheat. A sold wheat to B 
as summer wheat. B in turn sold it to C, and it was 
then discovered that it was winter wheat, and C sued 
B. After this action was disposed of, B sued A for the 
damage caused by failure to deliver summer wheat as 
agreed. A interposed the Statute of Limitations as a 
defense, as the suit was not started until more than 
six years after the sale was made. This defense was 
sustained by the court. One of the judges said : 

“The only question is, when the cause of action 
accrued, for the statute then attached. I think 
that the cause of action accrued the moment the 
defendant failed to perform that which he agreed 
to do. Now he contracted to sell wheat of a pe¬ 
culiar quality and the wheat is in fact of a dif¬ 
ferent quality. The cause of action was therefore 
complete and the statute began to operate from 
the time of the delivery of the wheat.” 

In Brackett vs. Martens, 4 Cal. App., 249, 87 Pac., 
410, defendant sold plaintiff 1,000 prune trees, and 
plaintiff alleges that he warranted them to be properly 
budded in a certain way and marketable. This oc¬ 
curred in February, 1896. The trees were planted, 
and several years later they withered and died, and it 
was then discovered that they were not marketable 
trees, which plaintiff claimed was what defendant had 
warranted them to be. He then sued defendant for 
damages for the breach of the contract. The defend¬ 
ant alleged that the cause of action was barred by the 





statute, which stated that a suit must be commenced 
within two years upon a contract, obligation or lia¬ 
bility, etc. 

The appellate court said: 

“The court erred in holding that the action was 
not barred under the section cited. The cause of 
action, if any, arose upon the purchase of the 
trees in 1896. If the defendant sold the plaintiff 
trees different from what he had warranted, they 
were different at the time they were sold. * * * 
Upon the breach of any contract, the statute be¬ 
gins to run at the date of the breach. * * * If 
the rule contended for by plaintiff be correct, the 
trees might have lived 8, 10 or 15 years and then 
have died, and plaintiff would not till then have 
discovered that they were not merchantable in 
1896.” 

The judgment of the lower court was reversed. 

Fairbanks, Morse & Co. vs. Smith, 99 S. W. (Texas), 
705, was a suit on a promissory note, given in payment 
of an engine. The defendant put in a set-off by way 
of defense, because the engine was not the kind of 
engine that the salesman warranted it would be and 
he was damaged to a considerable extent by this. To 
this set-off the plaintiff interposed the defense of the 
statute of limitations on the ground that the breach 
occurred and suit could have been brought when the 
engine was delivered. The lower court overruled this 
contention and the plaintiff appealed. 

The appellate court said in reversing the lower court 
and sustaining the right to judgment for the plaintiff: 

“The right to recover on the cross-bill was pred¬ 
icated upon the breach of an implied warranty of 
fitness in the machinery sold, and that the two- 
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year bar is applicable, if that time had elapsed 
from the accrual of the cause of action, seems not 
to be seriously questioned. 

“In this case the vendee was injured if an en¬ 
gine was delivered to him which did not and could 
not develop the stipulated horsepower, or was 
otherwise unsuited to the purposes for which it 
was sold. For this breach of the vendor’s obli¬ 
gation he might then have sued. 

“The leading case in this State, which in our 
judgment announces the principle controlling in 
this case, is Waterworks vs. Kennedy, supra. In 
that case it is clearly declared that the right of 
action accrues upon the happening of the wrong 
and any consequent damage, and that from that 
date the statute runs, irrespective of whether the 
injured party had knowledge of the wrong- and 
irrespective of the fact that the most serious dam¬ 
age occurred long after the perpetration of the 
wrong. It seems to be well settled that the knowl¬ 
edge, or want of knowledge, on the part of the in¬ 
jured party does not affect the running of the stat¬ 
ute.’ 9 

In Allen vs. Todd, 6 Lans. (N. Y.), 222, defendant 
w T as engaged in the business of raising and selling 
fruit trees. Plaintiff called on him and said he wanted 
to buy 100 20-ounce apple trees, and defendant said 
he had them, and sold 100 trees to the plaintiff which 
seemed all right. This happened in the spring of 
1864. They did not bear until 1870, when it was found 
that they were of inferior quality. The defendant in¬ 
terposed the defense of the statute of limitations to a 
suit instituted for damage caused by breach of con¬ 
tract, and the court said: 

“The only question presented for consideration 
on this appeal is whether the statute of limitations 
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commences to run from the making of the contract 
or from the time it was discovered they did not 
bear 20-ounce apples. * * * 

“Inability to ascertain the quality or condition 
of property warranted to be at the time of the sale 
a particular quality or in a certain condition, has 
never been allowed to change the rule as to the 
time when a right of action for a breach of the 
warranty accrues.” 

In this case the appellate court upheld the lower 
court, which had determined that the statute was a 
good defense. 

Baucum vs. Streater, 50 N. C., 70, was an action to 
recover damages for a false warranty of soundness of 
a negro woman. The contract was made January 14, 
1852, and the suit started October 2, 1855. Plaintiff 
resold the slave to a third party later on and was 
sued for breach of contract in the fall of 1855 by the 
third party. Plaintiff then instituted suit against the 
defendant, his vendor, who pleaded the statute of limi¬ 
tations as a defense. The question was, when the 
statute began to run, from the fall of 1855, or from 
the date of the original sale in 1852. The court held 
the statute a good defense, because it started to run in 
January, 1852. It said: 

‘ ‘ The action is on a contract of soundness and if 
the slave was at the time of its execution unsound, 
the contract was instanter broken and the cause 
of action then accrued to the plaintiff. 

“In the case of torts arising quasi e contractu , 
the statute usually commences to run from the 
date of the tort, not from the occurrence of the 
actual damage, and ignorance of the facts on the 
part of the plaintiff will make no exception to the 
rule, though he discover his injury too late to have 
a remedy.” 
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Bancroft vs. Tool Co., 47 Pac., 684, was a suit for 
breach of warranty, because of the improper designing 
of an elevator. The error was not discovered until 
some time after its installation, on the happening of 
an accident. The court said, page 686: 

“The breach of the warranty is based upon the 
erroneous design of the passenger elevator and 
such breach occurred when the elevator was com¬ 
pleted. ’’ 

From the foregoing cases it is very clear that want 
of knowledge of the defect does not prevent the run¬ 
ning of the Statute of Limitations. 

The case of Wilcox vs. Plummer’s Executors, 4 Pe¬ 
ters, 172, although not strictly analogous to the present 
case, at least has some points of similarity and is per¬ 
suasive in the consideration of this case. 

In that case plaintiff entrusted a note to defendant, 
an attorney, for collection. Through the negligence 
of the attorney in failing to take the proper steps the 
plaintiff lost his cause of action against those liable 
on the note and then instituted suit against the attor¬ 
ney for his negligence in permitting the remedy to be 
lost. The attorney pleaded the Statute of Limitations 
and the question before the court for determination 
was, when the Statute began to run and whether or 
not lack of knowledge on the part of the plaintiff as 
to defendant’s negligence prevented the running of the 
Statute. The court in that case said: 

“The ground of action here is a contract to act 
diligently and skilfully; and both the contract and 
the breach of it admit of a definite assignment of 
date. When might this action have been insti- 
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tuted, is the question; for from that time the 
statute must run. * * * 

“In the case of Short vs. McCarthy, 3 B. & Aid., 
626, which was assumpsit against an attorney for 
neglect of duty, the plea of the statute was sus¬ 
tained, though the proof established that it was 
unknown to the plaintiff until the time had run 
out. * * * In Howell vs. Young, 5 B. & C., 259, 
the same doctrine is affirmed, and the statute held 
to run from the time of the injury, that being the 
cause of action, and not from the time of damage 
or discovery of the injury.” 

The case of Pelt vs. Reynolds, etc., Co., 52 Michigan, 
602, cited by the appellant,, is not in point. The facts 
in that case show that it was contemplated between the 
parties that there should be an opportunity for testing 
the machine sold. The court in its opinion specifically 
says: 

“We do not think an action had accrued at that 
time. The contract contemplated that the ma¬ 
chine should be tested both as to its capacity and 
the quality of fruit turned out by it, and this test, 
the evidence shows, was being made for a consid¬ 
erable time after the 14th of October. If suit had 
been brought at any time during that month it 
apparently would have been a defense to it that 
there had not as yet been a reasonable time for 
testing the results of its workings.” 

In that case it was shown to be the intention of the 
parties that the acceptance was only a conditional ac¬ 
ceptance and that the contract was not to be consid¬ 
ered as completed until the proper tests had been 
made. In the present case there is no question of a 
conditional sale, but an absolute sale, delivery and 
acceptance, on August 1,1911, and suit could have been 
instituted by the appellant at any moment after that 
time. 
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The set-off in this instance is for damages caused 
by the breach of warranty in the delivery of defective 
goods and the cause of action accrued at the time of 
the breach. The breach occurred and existed, if ever, 
on the delivery of the alleged defective goods, regard¬ 
less of whether the defects were known to the appel¬ 
lant, and the cause of action accrued at that instant. 
The fact that appellant was ignorant that he had a 
cause of action is no answer under the authorities to 
the contention of the appellee where there is no ques¬ 
tion of concealment by the vendor. Appellant could 
have filed suit at the time the goods were delivered 
and any cause of action accrued to it immediately on 
the delivery of goods if they were not in accordance 
with the warranty. 

There is no question of fraud suggested in this case. 
The parties acted in entire good faith toward each 
other, and it would seem to be more of a hardship on 
the vendor to allow an action to be brought many 
years, perhaps twelve or fifteen, after the transaction 
occurred than it would be to say to the purchaser that 
he must act with diligence and sue within the same 
period as on other ordinary simple contracts of sale. 
Rights might well be lost by the vendor against other 
parties through such a delay by the purchaser. 

The purpose of the Statute of Limitations was to 
prevent litigation growing out of transactions after a 
certain length of time. The time with reference to 
which the suit must be instituted is the time of the 
occurrence of the sale. It must be brought within 
three years after the transaction took place, theoreti¬ 
cally in order that all the circumstances may be fresh 
in the minds of the parties and witnesses available. 
To enounce the doctrine that because a purchaser did 
not know he had a cause of action, such want of knowl- 
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edge on his part prevents the running of the Statute, 
is to nullify to a considerable extent the value and 
purpose of the Statute and to encourage a purchaser 
to he lacking in ordinary diligence. 

When the appellant received, accepted and paid for 
the goods on August 1, 1911, a cause of action imme¬ 
diately accrued to him for defects in the goods, if 
any, and the Statute commenced to run at that time 
and became a good defense to any action on the war¬ 
ranty at the expiration of the usual three-year period. 

There is nothing in the pleadings to indicate, nor 
did there exist, any other contract between the parties 
than that the sardines were of a certain kind at the 
time sold. If at that time they were defective, the 
purchaser immediately had a right to sue for the 
breach of warranty. The vendor did not say, “I sell 
you goods and warrant that whenever the cm he 
opened they will be of a certain grade.” The agree¬ 
ment was, “I sell you these goods and now, at this 
time, warrant them to be of a certain grade.” The 
affidavit of defense specifically states that “the sar¬ 
dines were represented by the plaintiff to the defend¬ 
ant to be in good merchantable condition and to be 
similar in all respects to the samples exhibited to the 
defendant by the plaintiff at the time the said sardines 
were ordered by the defendant” (R., p. 4). 

It is respectfully submitted, that on authority and 
on reason, the present case does not present a state of 
facts constituting an exception to the well-established 
rule and that the judgment appealed from should be 
affirmed. 

Respectfully submitted, 

Henry P. Blair, 
Arthur Hellen, 
Attorneys for Appellee . 






